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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed 9/21/06 have been fully considered but they are not 
persuasive. The Applicant argues that Kim does not teach determining whether there 
are consecutive beats having first characteristics and identifying a predetermined 
number of events subsequent to the consecutive events having second characteristics 
as first selected events, and generating the template from only the first selected events. 
The Examiner respectfully disagrees. In paragraphs 0068-0071, Kim discloses initiating 
a template update by sensing signals from the heart. Initially, 20 consecutive RR 
intervals are sensed in order to determine if the average of the RR intervals (first 
characteristics) of these 20 first consecutive events surpasses a threshold. Template 
generation is then continued, and as the sensing continues (see par. 0074), beats that 
occur subsequent to the first consecutive events may be classified as NSR beats if they 
have the second characteristics described in paragraph 0078. These NSR beats are 
classified as first selected events. Kim further discloses that only the NSR beats are 
used as template beats in order to generate a new template (par. 0081-0083). 

2. The applicant further argues that a "cross-match" as disclosed by Kim does not 
correspond to cross-matching as described in the present application. In response to 
applicant's argument that the references fail to show certain features of applicant's 
invention, it is noted that the features upon which applicant relies (i.e., that a cross- 
match is computed by matching one non-paced beat against another non-paced beat of 
the predetermined number of non-paced beats) are not recited in the rejected claim(s). 
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Although the claims are interpreted in light of the specification, limitations from the 
specification are not read into the claims. See In re Van Geuns, 988 F.2d 1 181, 26 
USPQ2d 1057 (Fed. Cir. 1993). The broadest reasonable interpretation of a "cross- 
match" is to compare two objects to determine if they are substantially the same. Given 
this broadest reasonable interpretation of a cross-match, Kim discloses that the 
predetermined number of events are cross-matched using a feature correlation 
coefficient (FCC), such that if 10 out of 21 first selected events have a FCC greater than 
0.95, then they are sufficiently similar to replace the currently stored template (see par. 
0108). 

3. As a result, the 35 USC 102(b) rejections of claims 1, 2, 5-8, 11-13, 16, 17, 20- 
22, 25-28, 31 and 32 are still considered proper. Furthermore, since the arguments 
against Kim were solely relied upon to overcome the 35 USC 103(a) rejections of claims 

3. 4, 9, 10, 14, 15, 18, 19, 23, 24, 29, 30, 33 and 34 are also still considered proper. 

Specification 

4. The amendments to the specification are acknowledged and accepted. As a 
result, the objection to the specification has been withdrawn. 

Claim Objections 

5. The amendments to the claims are acknowledged and accepted. As a result, the 
objection to the claims has been withdrawn. 

Double Patenting 

6. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
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obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

7. Claims 1-6, 11, 12, 27-30 and 31-33 are provisionally rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable over claims 1-15 
and 20-23 of copending Application No. 10/826618. Although the conflicting claims are 
not identical, they are not patentably distinct from each other because the claims of the 
copending application contain all of the limitations of the current application in addition 
to other limitations. 

8. This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

Claim Rejections - 35 USC §102 

9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the Invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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10. Claims 1, 2, 5-8, 11-13, 16, 17, 20-22, 25-28, 31, and 32 are rejected under 35 
U.S.C. 102(b) as being anticipated by Kim et al. (US 2002/0183637, hereinafter Kim). 
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Kim discloses a device/method for generating a template in an implantable medical 
device. Kim describes sensing a plurality of events from sensed rate channels, then 
determining whether these consecutive events have first characteristics. Specifically, 
after sensing the first consecutive events, if the average RR interval is greater than a 
threshold interval, than the template generation continues (par. 0068-0071). Following 
this process, a plurality of events subsequent to the first consecutive events, having 
second characteristics, are identified as first selected events if they surpass a threshold, 
and a template can be generated based on these selected events (par. 0081-0083). 

1 1 . Regarding claims 5, 6 and 25, cross-matches are determined between the 
events identified as first selected events, a predetermined number is established, and 
the template is generated from this group of super-threshold, predetermined number of 
events (par. 0108). Furthermore, a delay is generated if the predetermined number of 
events fails to generate a predetermined number of cross-matches (par. 0108). 

12. Regarding claims 7, 8, 12 and 13, if the predetermined number of events does 
not surpass a cross-match threshold, then a plurality of events similar having the 
second characteristics will be used to generate a new template (par. 0087). 

13. Regarding claim 1 1 , R-R intervals associated with the first events are compared 
to an average (par. 0071), a cross-match is computed (par. 0105) if the R-R intervals 
are greater than the average, and a template is generated from the events 
corresponding to the cross-matches (par. 0108). 
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14. Regarding claims 16, 17, 20 and 26, Kim discloses that the template update 
operation can be repeated indefinitely every 10 minutes to 24 hours (par. 0064), and the 
repetition can be based on whether or not the threshold value is reached (par. 0108). 

Claim Rejections - 35 USC § 103 

15. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

16. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

17. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 1 03(a). 
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18. Claims 3, 4, 9, 10, 14, 15, 18, 19, 23, 24, 29, 30, 33 and 34 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Kim. Kim discloses the essential features of 
the claimed invention including a sense event that is not a ventricular pace event (par. 
0067) and an event having an R-R interval greater than a predetermined rate of about 
600 ms (par. 0071). Kim does not disclose that sense events can comprise events other 
than those directly following a ventricular pace and sense events preceded by atrial 
paces by more than a threshold value. It is well known in the art that sensed events 
during or directly following an arrhythmia therapy are not representative of the natural 
electrical activity of the heart and should not be used as measurements representative 
of the natural electrical activity. Additionally, Kim discloses excluding senses related to 
therapy application (par. 0067) and within a pacing threshold (par. 0081) to exclude 
beats that are not representative of the natural electrical activity. Therefore, it would 
have been obvious lo one having ordinary skill in the art at the time the invention was 
made to modify Kim's invention by excluding events following a ventricular pace and 
sense events preceded by an atrial pace by less than a threshold duration of time to 
exclude beats that are not representative of the natural electrical activity of the heart. 

19. Regarding claims 4, 10, 15, 19, 24, 30 and 34, the modified invention of Kim 
discloses the claimed invention, but does not disclose expressly the AV threshold 
interval of 100 ms. It would have been an obvious matter of design choice to a person of 
ordinary skill in the art to modify the method as taught by Kim with the threshold interval 
of 100 ms because applicant has not disclosed that 100 ms provides an advantage, is 
used for a particular purpose, or solves a stated problem. One of ordinary skill in the art, 
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furthermore, would have expected applicant's invention to perform equally well with the 
method as taught.by Kim because Kim's invention excludes sense events related to 
arrhythmia therapy, thus excluding sensed events that are not representative of the 
natural electrical activity of the heart. Therefore, it would have been an obvious matter 
of design choice to modify Kim's invention by using an AV threshold interval of 100 ms 
to obtain the invention as specified in the claims. 

Conclusion 

20. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 . 1 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eric D. Bertram whose telephone number is 571-272- 
3446. The examiner can normally be reached on Monday-Thursday from 8:30-7. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Robert E. Pezzuto can be reached on 571-272-6996. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000 



Eric D. Bertram 
Examiner 
Art Unit 3766 




Supervisory Patent Examiner 
Art Unit 3766 
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